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or by the Clerk of the Board, as appro-
priate.

(e) Official record. Hearing exhibits
and pleadings that have been accepted
into the record, the official hearing
record, if a hearing is held, and all or-
ders and decisions of the judge and the
Board, make up the official record of
the case. Other than the Board’s deci-
sions, the official record is not avail-
able for public inspection and copying.
The official record is, however, subject
to requests under both the Freedom of
Information Act (b U.S.C. 552) and the
Privacy Act (b U.S.C. 552a) pursuant to
the procedures contained in 5 CFR
parts 1204 and 1205.

[77 FR 62366, Oct. 12, 2012]

§1201.55 Motions.

(a) Form. All motions, except those
made during a prehearing conference
or a hearing, must be in writing. All
motions must include a statement of
the reasons supporting them. Written
motions must be filed with the judge or
the Board, as appropriate, and must be
served upon all other parties in accord-
ance with §1201.26(b)(2) of this part. A
party filing a motion for extension of
time, a motion for postponement of a
hearing, or any other procedural mo-
tion must first contact the other party
to determine whether there is any ob-
jection to the motion, and must state
in the motion whether the other party
has an objection.

(b) Objection. Unless the judge pro-
vides otherwise, any objection to a
written motion must be filed within 10
days from the date of service of the
motion. Judges, in their discretion,
may grant or deny motions for exten-
sions of time to file pleadings without
providing any opportunity to respond
to the motions.

(c) Motions for extension of time. Mo-
tions for extension of time will be
granted only on a showing of good
cause.

(d) Motions for protective orders. A mo-
tion for an order under 5 U.S.C.
1204(e)(1)(B) to protect a witness or
other individual from harassment must
be filed as early in the proceeding as
practicable. The party seeking a pro-
tective order must include a concise
statement of reasons justifying the mo-
tion, together with any relevant docu-
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mentary evidence. An agency, other
than the Office of Special Counsel, may
not request such an order with respect
to an investigation by the Special
Counsel during the Special Counsel’s
investigation. An order issued under
this paragraph may be enforced in the
same manner as provided under sub-
part F for Board final decisions and or-
ders.

[564 FR 53504, Dec. 29, 1989, as amended at 62
FR 17045, Apr. 9, 1997]

§1201.56 Burden and degree of proof.

(a) Applicability. This section does not
apply to the following types of appeals
which are covered by §1201.57:

(1) An individual right of action ap-
peal under the Whistleblower Protec-
tion Act, 5 U.S.C. 1221;

(2) An appeal under the Veterans Em-
ployment Opportunities Act, 5 U.S.C.
3330a(d);

(3) An appeal under the Uniformed
Services Employment and Reemploy-
ment Rights Act, 38 U.S.C. 4324, in
which the appellant alleges discrimina-
tion or retaliation in violation of 38
U.S.C. 4311; and

(4) An appeal under 5 CFR 353.304, in
which the appellant alleges a failure to
restore, improper restoration of, or
failure to return following a leave of
absence.

(b) Burden and degree of proof—(1)
Agency. Under 5 U.S.C. 7701(c)(1), and
subject to the exceptions stated in
paragraph (c) of this section, the agen-
cy bears the burden of proof and its ac-
tion must be sustained only if:

(i) It is brought under 5 U.S.C. 4303 or
5 U.S.C. 5335 and is supported by sub-
stantial evidence (as defined in
§1201.4(p)); or

(ii) It is brought under any other pro-
vision of law or regulation and is sup-
ported by a preponderance of the evi-
dence (as defined in §1201.4(q)).

(2) Appellant. (i) The appellant has
the burden of proof, by a preponderance
of the evidence (as defined in
§1201.4(q)), with respect to:

(A) Issues of jurisdiction, except for
cases in which the appellant asserts a
violation of his right to reemployment
following military duty under 38 U.S.C.
4312-4314;

(B) The timeliness of the appeal; and

(C) Affirmative defenses.
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(ii) In appeals from reconsideration
decisions of the Office of Personnel
Management (OPM) involving retire-
ment benefits, if the appellant filed the
application, the appellant has the bur-
den of proving, by a preponderance of
the evidence (as defined in §1201.4(q)),
entitlement to the benefits. Where
OPM proves by preponderant evidence
an overpayment of benefits, an appel-
lant may prove, by substantial evi-
dence (as defined in §1201.4(p)), eligi-
bility for waiver or adjustment.

(c) Affirmative defenses of the appel-
lant. Under 5 U.S.C. 7701(c)(2), the
Board is required to reverse the action
of the agency, even where the agency
has met the evidentiary standard stat-
ed in paragraph (b) of this section, if
the appellant:

(1) Shows harmful error in the appli-
cation of the agency’s procedures in ar-
riving at its decision (as defined in
§1201.4(r));

(2) Shows that the decision was based
on any prohibited personnel practice
described in 5 U.S.C. 2302(b); or

(3) Shows that the decision was not
in accordance with law.

(d) Administrative judge. The adminis-
trative judge will inform the parties of
the proof required as to the issues of
jurisdiction, the timeliness of the ap-
peal, and affirmative defenses.

[80 FR 4496, Jan. 28, 2015]

§1201.57 Establishing jurisdiction in
appeals not covered by §1201.56;
burden and degree of proof; scope
of review.

(a) Applicability. This section applies
to the following types of appeals:

(1) An individual right of action
(IRA) appeal under the Whistleblower
Protection Act, 5 U.S.C. 1221;

(2) A request for corrective action
under the Veterans Employment Op-
portunities Act (VEOA), 5 TU.S.C.
3330a(d);

(3) A request for corrective action
under the Uniformed Services Employ-
ment and Reemployment Rights Act
(USERRA), 38 U.S.C. 4324, in which the
appellant alleges discrimination or re-
taliation in violation of 38 U.S.C. 4311;
and

(4) An appeal under 5 CFR 353.304, in
which an appellant alleges a failure to
restore, improper restoration of, or
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failure to return following a leave of
absence (denial of restoration appeal).

(b) Matters that must be supported by
nonfrivolous allegations. Except for
proving exhaustion of a required statu-
tory complaint process and standing to
appeal (paragraphs (c)(1) and (3) of this
section), in order to establish jurisdic-
tion, an appellant who initiates an ap-
peal covered by this section must make
nonfrivolous allegations (as defined in
§1201.4(s)) with regard to the sub-
stantive jurisdictional elements appli-
cable to the particular type of appeal
he or she has initiated.

(c) Matters that must be proven by a
preponderance of the evidence. An appel-
lant who initiates an appeal covered by
this section has the burden of proof, by
a preponderance of the evidence (as de-
fined in §1201.4(q)), on the following
matters:

(1) When applicable, exhaustion of a
statutory complaint process that is
preliminary to an appeal to the Board;

(2) Timeliness of an appeal under 5
CFR 1201.22;

(3) Standing to appeal, when disputed
by the agency or questioned by the
Board. (An appellant has ‘‘standing”
when he or she falls within the class of
persons who may file an appeal under
the law applicable to the appeal.); and

(4) The merits of an appeal, if the ap-
peal is within the Board’s jurisdiction
and was timely filed.

(d) Scope of the appeal. Appeals cov-
ered by this section are limited in
scope. With the exception of denial of
restoration appeals, the Board will not
consider matters described at 5 U.S.C.
7701(c)(2) in an appeal covered by this
section.

(e) Notice of jurisdictional, timeliness,
and merits elements. The administrative
judge will provide notice to the parties
of the specific jurisdictional, timeli-
ness, and merits elements that apply in
a particular appeal.

(f) Additional information. For addi-
tional information on IRA appeals, the
reader should consult 5 CFR part 1209.
For additional information on VEOA
appeals, the reader should consult 5
CFR part 1208, subparts A & C. For ad-
ditional information on USERRA ap-
peals, the reader should consult 56 CFR
part 1208, subparts A and B.
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